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Testimony of Barbara Miller
Regarding Application of Charles Feldman, Trustee, Case 2015-0202-R

Before the Administrative Hearing Officer
January 7, 2016

The Advocates for Herring Bay (AHB) have an interest in this case because the request—if
granted—would set precedents that would adversely affect the environment and the quality of
life in our community of Fairhaven.

AHB urges that the Applicant’s zoning application be denied because it fails to meet the criteria
in current law for changing zoning outside of the comprehensive zoning process. Granting the
Applicant’s request would negate policies established by law and create precedents that would
lead to more intense development of similar properties.

In our view, this application should not be eligible for a zoning change because it does not meet
the conditions in Article 18-16-303, subsection (b)(1). That provision expressly prohibits a
change in zoning unless the character of the neighborhood has changed or there is a mistake in
the zoning map.

The Applicant argues that the request meets the first test by asserting that the “taking” of a
portion of his property for the widening of Route 2 is “evidence of a change in the character of
the neighborhood.” That premise fails for two reasons. First, Article 18-16-303(e) states that
“[t]he construction or closing of a road may constitute evidence of a change in the character of a
neighborhood.” Stated another way, the development of a new road or abandonment of an old
road may be evidence of a change. The roadwork at issue here was done on an existing arterial
highway that serves more than 10,000 cars a day. The construction did not alter Fairhaven Road,
which is the road used to access this property.

Second, the purpose of the construction was to improve traffic safety along a 14-mile stretch of
Route 2. Safety improvements benefit drivers’ health and welfare; they do not change the
architectural or social character of the surrounding neighborhood. Allowing this application to go
forward on this basis would undermine the comprehensive zoning process by encouraging
rezoning requests anytime major roadways are modified anywhere in the county. A copy of a
State Highway Administration press release describing these projects is attached as AHB -
Exhibit 1.
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The Applicant’s second argument is that the current RA zoning should be considered a mistake
because the County Council erred in not approving his request to change from RA to RLD
during the comprehensive rezoning process in 2011. That argument fails for several reasons.

First, the Applicant implies that the Council did not know that the 1982 subdivision plan was
null and void. However, the public record shows that the Council had that information. The
Applicant’s 2011 written justification for the proposed zoning amendment expressly stated that
the 1982 subdivision plan had “lapsed.” In addition, I was present at the June 20, 2011 public
hearing when Mr. Feldman testified in favor of up-zoning the property. At that hearing, Mr.
Feldman stated that the original property owners were unaware that their right to subdivide the
property had been “lost.” A copy of the Applicant’s 2011 submittal to the County Council is
attached as AHB-Exhibit 2.

The Applicant also implies that the existing zoning is a mistake because the County Council was
misled by the recommendations of county staff or worried about possible vetoes and litigation.
Public records suggest that this claim is unwarranted. The Councilman for District 7, Mr. Jerry
Walker, actively sponsored several amendments in favor of zoning changes that were classified
as spot zoning by county staff. Some of those were the subject of legislative vetoes and
subsequent litigation. Mr. Walker’s effort to override the vetoes, as documented in an August 27,
2011 article in the Baltimore Sun, suggests that he carefully weighed his zoning decisions and
was not deterred by controversy. A copy of the Baltimore Sun article is attached as AHB-
Exhibit 3.

Based on our own experience, we also know that Mr. Walker did not overlook the Applicant’s
request to rezone this property. In a reply to emails from citizens about Webbs Corner,
Mr.Walker stated that he had received “a lot of pertinent information on this case,” including a
high volume of email and phone communications. A copy of a June 29, 2011 email sent by Mr.
Walker to Mr. Larry Wannamacher is attached as AHB-Exhibit 4.

Finally, AHB believes that the Applicant fails to meet the other statutory requirements for a
zoning change. Under subsections (b)(2) and (b)(3), zoning may not be changed unless the new
zoning would be compatible with surrounding land uses so as to promote the health, safety, and
welfare of present and future residents of the county. It also must be consistent with the General
Development Plan (GDP). The Applicant’s arguments on those criteria fail for four reasons:

First, the Applicant argues that RLD zoning should be approved because it is similar to the
density that was allowed under prior laws. For example, the nearby Prout and Stallings
subdivisions were platted as family conveyances in 1992 and 1998, respectively. Friendship
Knolls and the Chewning subdivision were platted in 1964 and 1979, when the county allowed
RA properties to have two-acre lots. None of those subdivisions could be platted at that density
today. Lawmakers have expressly repealed the authorization for family conveyances and small
lots in response to abuses and other adverse effects of such development. Granting this
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application would effectively override existing law and could unleash a wave of more intense
development in South County.

Second, the Applicant claims consistency with the GDP simply because RLD is one of the two
zoning uses allowed in rural areas. He further contends that RLD zoning should be the norm
unless the parcel is in an agricultural preservation or legacy area. Neither premise is correct. The
GDP designates almost all of South County as RA, reflecting a consensus on the goals of
promoting sustainable development and protecting the Critical Area, forested greenways, and
agricultural resources. Creating pockets of RLD zoning—which allows four times as many
houses as RA zoning—would thwart those objectives by triggering an increase in development
rights throughout South County.

Third, the Applicant asserts consistency with the GDP by suggesting that information used in
background reports for the plan—in this case, state data on property tax accounts—implicitly
authorizes him to have a dwelling for each property tax account. That assumption is incorrect, as
| know from personal experience. My home in Fairhaven has three tax accounts associated with
its nine lots--all of which support my one residence. Many of my neighbors also have multiple
tax accounts for their single residence. The bookkeeping used by the state has no bearing on my
right—or anyone else’s right—to develop their property.

Lastly, setting precedents that increase RLD zoning would adversely affect the health, safety,
and welfare of other residents in the county, now and in the future. Most of the homes in South
County, including those at Webbs Corner, depend on well water and septic systems. Having
more RLD zoning in our area would accelerate the depletion of our groundwater supplies and
increase nutrient loads in our waterways. It also would increase the strain on public services in
areas that are underserved.

In sum, the Applicant is trying to use this administrative venue to obtain a zoning change that he
was unable to secure in 2011 through the established legislative rezoning process. In our view,
the application fails to meet the requirements for administrative action in Article 18-16-303 and
would set dangerous precedents that would adversely affect our community. We urge you to
deny this request.
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AHB Exhibit 1

NEWS RELEASE

MD 2 / OWENSVILLE ROAD SAFETY PROJECT GETS UNDERWAY
Safety Benefits Key; One of Several Similar MD 2 Improvements in Southern Anne Arundel and Calvert Counties

(December 23, 2013) — The Maryland State Highway Administration (SHA) today announced the start of safety
improvements at the MD 2 (Solomons Island Road) at MD 255 (Owensville Road) intersection in southern Anne Arundel
County. The $2.5 million project is the second of several
commitment to enhancing safety and traffic flow along the MD 2 corridor in southern Anne Arundel and northern Calvert
counties.

Utility relocation work recently began at the MD 2 / MD 255 (Owensville Road) intersection. This preliminary work will be
followed by clearing, drainage improvements, widening, grading, resurfacing and restriping. Active construction work will
begin spring 2014. When the project is complete in late 2015, southbound MD 2 motorists will use a new dedicated left
turn lane and reconstructed through lanes and shoulders at the intersection.

This is one of several left-turn projects planned within a 14-mile stretch of MD 2 in this area. Earlier this year SHA
reconstructed the MD 2 / MD 423 (Fairhaven Road / Jewell Road) intersection, adding dedicated turn lanes on MD 2 in
both directions. Similar improvements are also planned for the Harwood Drive, Deale Road, Owensville-Sudley Road
intersections in Anne Arundel County, and the MD 2 / Mt. Harmony Road intersection in Calvert County.

“MD 4@ major commuter route |inking southern Maryland r
noted SHA Administrator Melinda B. Peters. “* Constructing these turn | anes wil
vehicles from through traffic. This will improve traffic flow through the corridor during the busy morning and evening peak
commute periods."”

More than 19,000 vehicles cross the MD 2/MD 255 intersection each day. The MD 2 traffic volume averages 10,000
vehicles per day at the Mt. Harmony Road intersection and increases along the corridor to more than 52,000 vehicles per
day in Edgewater, just north of MD 214 (Central Avenue). SHA awarded the construction contract to Ardent Company of
McLean, VA.

While SHA and its partners work hard to maintain safe traffic mobility in work zones, each driver needs to actively modify

his or her driving style to help prevent crashes. Stay alert — look for reduced speed limits, narrow driving lanes and
highway workers. Slow down and don't follow too closely. Safer Driving. Safer Work Zones. For everyone!
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AHB Exhibit 2

P.1of7

. ceNo. 7
ANNE ARUNDEL COUNTY COUNCIL

COMPREHENSIVE ZONING

COUNTY COUNCIL DISTRICTS 6 and 7
REQUEST FOR A HANGE ;

THIS FORM MUST BE USED if you wish to request consideration of a change int zoning for a property or properties

other than those included in the Proposed Zening Map for Council Districts 6 and 7. No substitutes will be accepted.

Even |f you filed an apphcahon for Compml\enswc Zoning wnlh the Office of Planning and Zomng. you must still
with ¢ ]

(Maps may be printed and saved from the Dept, of Public Works Engineering Record Drawings web page
at http;//gis-world.aacounty.ore/DP WCounter/DP WEnter.aspx )

NOTE: A request for an amendment must include an original and 10 copies of both this Amendment Form and all
required documentation. All information requested below must be provided and be accurate,. AMENDMENT
REQUESTS MUST BE RECEIVED IN THE COUNTY COUNCIL OFFICE (410-222-1401) NOT LATER THAN
WEDNESDAY, JUNE 1, 2011 AT 5:00 P.M. APPLICATIONS RECEIVED AFTER JUNE 1, 2011 MAY NOT BE
CONSIDERED.

Amendment Requests should be mailed to:  Anne Arundel County Council
P. O. Box 2700
Annapolis, MD 21404

or delivered to: Room 120, Arundel Center
44 Calvert Street R ECE'VED
Annapolis, Maryland .
MAY 2 0 2011
Name of Applicant __ Agos Partnership IIC ; COUNTY Couney

Applicant Mailing Address _¢/o Harry C. Blumenthal, Esg., 170 Jennifer Rd.

Ste. 240, Annapolis, MD 21401 ' Phone _410-573-2904

Property Owner __ Agos Partnership, ILIC

Property Owner Mailing Address__c/o Harry C. Blumenthal, Esq., 170 Jennifer R4., Ste. 240, Annapolis

Address of the Subject Property of this Request_6300~6312 _Webbs Lane, Tracys Landing, MD 0. 21A0
20779

Tax Account Number(s) __8-805-900-36083 (other accounts - see attached)

Tax Assessment District 3 Map 77 Block ___ Parcel(sy 28 Lot(s) see attached

(Your tax bill or the State Assessment Office, 410-974-5729, has this information.)

Councilmanic District f
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AHB Exhibit 2
Page 2 of 7

REQUEST FOR AMENDMENT TO CHANGE RECOMMENDED ZONING MAPS (BILL NO, 44-11)
Page 2

__Agos Partnership LLP
Petitioner's Name (Pleass Print)

Was an application for Comprehensive Zoning filed with the Office of Planning and Zoning during the December 2009 —
February 2010 application period? YES ¥ N0

If yes, give Application Number C% 09-1339 _ (A list of Comprehensive Zoning Applications filed may be found

at hittpu//www. sacounty.org/PlanZone/LongRange/CompZone.cfin )
Current zoning of property RA

Zoning on Proposed Zoning Map_ RA

Zoning that you are requesting RLD

Current use of property ~ vacant lots, recreational land ovmed by the County in trust, for a
Homeowners' Assn. to be formed,

Is the property subject to any administrative appeal? i
Any judicial appeal? No
Any litigation? No

If s0, please reference the case pertaining to these astions.

Justification for your request:

See attached

Agos Partnership,LIP
At 5

: %&w K/Sl 19/11
Signature of Pctition Date

Harry €. Blumenthal, Esq,

i
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AHB Exhibit 2
Page 3 0of 7

o

Explanation and Justification for Requested Zoning; Webbs Corner property onginally was
platted and approved for 14 lots. One lot was sold and the camunity recreation

felaia ) 1 for fail A
such lapse, one lot, 42 Fairhaven Rd., was sold, and the recreation axea .
conveyed to the County. i .

3 Rezoning to RID would allow 10 lots {out of the original 14 lots approved) to
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AHB Exhibit 2
Page 4 of 7

results

. Page 1 of 1
reach out .. .. to homebuyers
J.ﬂ ¢
This advertisernent does not constitute or imply an endorsement, recommendation or favoring tw.
the Department of A ents and T or the State of Maryland.
Click here for full disclalmer statement
Maryland Department of Assessments and Taxation Go Back
% ANNE ARUNDEL COUNTY View Map
AT Real Property Data Search (2007 wwis.1d) New Search
Page 1 of 1 ;
Name Account Street OWN OCC Town Parcel Lot
AGOS PARTNERSHIP L. 08 805 950036085 WEBBS LA N 000 28
AGOS PARTNERSHIP 1. 0B 805 90036087 ROADS N 000 28
ANNE ARUNDEL COUNT OB 805 90036085 WEBBS LA N 000 28
AGOS PARTNERSHIP L, 08 805 90036071 6312 WEBBS LA N 000 281
AGOS PARTNERSHIP L 08 805 90036072 6310 WEBBS LA N 000 282
AGOS PARTNERSHIP L 08 80590036073 6308 WEBBS LA N 000 283
AGOS PARTNERSHIP L 08 805 90036074 6306 WEBBS LA N 000 284
AGOS PARTNERSHIP L 08 805 90036075 6304 WEBBS LA N 000 285
AGOS PARTNERSHIP L 08 805 90036082 6302 WEBBS LA N 000 286
AGOS PARTNERSHIP L. 08 805 90036083 6300 WEBBS LA N 000 287
AGOS PARTNERSHIP L. 08 805 90036084 6303 WEBBS LA N 000 289
AGOS PARTNERSHIP L 08 805 50036076 6305 WEBBS LA N 000 2810
AGOS PARTNERSHIP I, OB 805 90036077 6307 WEBBS LA N o000 2811
AGQS PARTNERSHIP L. 08 805 90036078 6309 WEBBS LA N 000 2812
AGOS PARTNERSHIP L. 08 805 90036079 6311 WEBBS LA N 000 2813
CRANDALL CHRISTOPH 08 805 90036080 42 FAIRHAVEN RD H 000 2814
AGOS PARTNERSHIP L, 08 80590036081 6494 OLD SOLOMONSI N 000 2815
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Councilman plans override effort on South County vetoes

South County's Walker hopes to persuade council to overrule Leopold

August 27, 2011|By Nicole Fuller, The Baltimore Sun

Anne Arundel County Councilman Jerry Walker plans to attempt to override several vetoes issued by County Executive John R.
Leopold on a rezoning bill for the southern portion of the county.

Leopold vetoed 16 amendments Tuesday to the rezoning bill that sought to allow intensified development in some of the county's
most rural areas, including south of Route 214, an unofficial line of demarcation for development. All but one of the vetoes
affected South County.

"I was surprised there were so many" vetoes, said Walker, a Republican, who shepherded the bill through the County Council,
which passed it unanimously. Five votes on the seven-member council are needed for an override, and each vetoed amendment
can be considered separately.

Councilman Chris Trumbauer, a Democrat from Annapolis, said he will support Leopold's one veto affecting his district, which
will block a business owner from getting industrial zoning, citing strong opposition to the zoning change from residents.

Of the remaining vetoes, Trumbauer said he would support about 10 of them, including some of the most controversial
amendments.

Leopold, a Republican, called the amendments in question "flagrant violations" of established county planning principles, and
said he acted to protect the area from a likely "domino effect" of future development and the possibility of legal action by
community groups and residents challenging the legality of many of the zoning changes.

The battle over rezoning in South County has raged for months with land-use activists, residents, developers and land owners
weighing in on proposed changes. The process began this year as part of the county's once-a-decade comprehensive rezoning,
which tasks the council with considering applications' for rezoning land across the county.

Each council member has broad latitude in determining which zoning changes will be approved in his district. Walker introduced
many of the controversial amendments, which were opposed by planning officials in the Leopold administration as well as many
community groups.

Walker, who has received public criticism for his support of the bill and several controversial amendments — including changes
that would allow a car dealership in Edgewater and make way for intensified development in Lothian — said the criticism has
been unfair.

"All of these changes total less than 1 percent of the lands in District 7," said Walker, a Gambrills resident. "It needs&' to be
brought in perspective. We're not talking about large tracts of land in South County, which is how it's been portrayed. There
weren't any 150-acre parcels that | changed zoning on. They were small parcels of land."

The councilman said he was especially disturbed last week, when his wife received a five-page, handwritten letter in the mail
from a District 7 resident chastising Walker for his support of the bill. The letter, according to Walker, called him a "Benedict
Arnold" and wished he would "take a swan dive off the Bay Bridge." The letter concluded, "Burn in hell."

Walker said he reported the letter to Anne Arundel County police, whose spokesman Justin Mulcahy had no immediate
information about whether police were investigating.

"People are free to disagree with me," said Walker, who was elected to the council last year. "I've sat up there on the dais and
listened to people and not argued with folks. They're welcome to come there and disagree with me. But to take it to that level,
where it involves my family, is very frustrating and disappointing.”

nicole.fuller@baltsun.com

AHB Exhibit 4
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mailto:nicole.fuller@baltsun.com

From: CCWALKOO@aacounty.org

To: Lwannemach@aol.com
Sent: 6/29/2011 2:50:43 P.M. Eastern Daylight Time

Subj: Re: Citizen Request - Webb's Lane

Larry,

Thank you for your email regarding the request to change zoning for the property located at the corner of
Fairhaven Road and Route 2. I have not reached a final decision on this application and I welcome additional

input from the community and from individual citizens.

From the high volume of email and the number of phone calls to date, I have received a lot of pertinent
information about this property.

Thank you for taking the time to contact me and I encourage you to continue to communicate on any issues
that concern you.

Jerry
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